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Dear Convener, 
 
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 
 
I am writing to you under the agreed protocol for seeking the approval of the Scottish 
Parliament to the exercise of powers by UK Ministers under the European Union (Withdrawal) 
Act 2018, in relation to proposals within the legislative competence of the Scottish Parliament. 
 
As you know, the Cabinet Secretary for Government Business and Constitutional Relations, 
Michael Russell MSP, wrote to the Conveners of the Finance & Constitution and Delegated 
Powers and Legislative Reform Committees on 11 September 2018 setting out the Scottish 
Government’s views on EU withdrawal. That letter also said that we must respond to the UK 
Government’s preparations for a No-Deal scenario as best we can, despite the inevitable 
widespread damage and disruption that would cause. It is our unwelcome responsibility to 
ensure that devolved law continues to function on and after EU withdrawal. 
 
Following the Committee’s consideration at its meeting of 18 December 2018 of the 
Recognition of Professional Qualifications (Amendment etc.) (EU Exit) Regulations 2019 (“the 
2019 Regulations”), I attach a notification setting out the details of a further UK Statutory 
Instrument (SI) that the UK Government proposes to make. This SI – the Recognition of 
Professional Qualifications (Miscellaneous Provisions) (EU Exit) Regulations 2019 – makes 
further technical provision to give full effect to the underlying policy of the 2019 Regulations. 
The notification sets out the reasons why I am content for matters within devolved competence 
to be included in this legislation.  
 
The 2019 Regulations were laid in the UK Parliament in December 2018 and made on 19 
February 2019. They make amendments to existing legislation to ensure that a system of 
recognition of qualifications will continue to operate effectively in the event that the UK leaves 
the EU without a deal.  More specifically, they make provision so that professionals arriving in 
the UK with EEA or Swiss qualifications will still have the means by which to seek official 
recognition of their qualifications for the purpose of working in a regulated profession here.  
In the context of a “no-deal scenario” it is no longer appropriate to continue to give preferential 
treatment to EEA and Swiss nationals. The 2019 Regulations therefore ensure that the post-
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exit recognition system will apply to anyone who holds an eligible qualification, regardless of 
nationality. However, the UK Government has identified directly effective rights under Article 
45 of the Treaty on the Functioning of the European Union which, if retained, would risk 
undermining the purpose and intended effect of the no-deal contingency provisions in the 2019 
Regulations. 
 
This means that the proposed UK SI requires to be made under section 8 of the European 
Union (Withdrawal) Act 2018, to make minor technical changes to address this risk and other 
minor deficiencies. The changes will ensure that the underlying policy of the 2019 Regulations 
is delivered as intended, and as agreed to by the Scottish Ministers with the Scottish 
Parliament’s approval.  
 
Please note that the UK Government intends to lay this SI is 29 July 2019 as a draft 
affirmative, however the SI will not be made until it has been debated in both houses of the 
UK Parliament.  Currently the debates are scheduled for October, so the Parliament will have 
the full 28 days to consider the notification.  
 
I am copying this letter to the Convener of the Delegated Powers and Law Reform Committee. 
 
I look forward to hearing from you. 
 
 
 
 
 
 

DEREK MACKAY 
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NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
The Recognition of Professional Qualifications (EFTA States) (Miscellaneous 
Amendments) (EU Exit) Regulations 2019 
                        
A brief explanation of law that the proposals amend 
 
1. The European Union (Recognition of Professional Qualifications) Regulations 
2015 transposed, in part, Directive 2005/36/EC (as amended by Directive 
2013/55/EU) to establish a framework of rules - underpinned by the Treaty of the 
Functioning of the European Union (TFEU) - for the mutual recognition between EEA 
states and Switzerland of professional qualifications in regulated professions. 
 
2. As the MRPQ Directive and underpinning Treaty rights would no longer apply to the 
UK outside the EU in the absence of an alternative reciprocal agreement, The 
Recognition of Professional Qualifications (Amendment etc.) (EU Exit) 
Regulations 2019 (“the 2019 Regulations”) - approved by the Economy, Energy and 
Fair Work Committee on 18 December 2018 - amended the 2015 Regulations to 
address these deficiencies and maintain functioning systems of recognition in the 
event of a no deal exit.   
 
3. The UK Government has now reached agreements with both Switzerland and the 
other states of the European Economic Area comprising the European Free Trade 
Association (EFTA), being Iceland, Liechtenstein and Norway. These proposals seek 
to implement the terms of those agreements insofar as they relate to mutual 
recognition of professional qualifications. 
 
4. The UK has reached separate agreements with the three EEA EFTA States 
(Norway, Iceland and Liechtenstein) and Switzerland (together, “the EFTA States”). 
These are the: 

1. EEA EFTA No Deal Citizens’ Rights Agreement, and 
2. Swiss Citizens’ Rights Agreement.  

 
5. Both Agreements protect the rights of UK and EFTA nationals and include 
provisions on the mutual recognition of professional qualifications (MRPQ). The UK 
Government has committed to honouring the terms of these Agreements whether the 
UK leaves the EU with or without a negotiated withdrawal agreement. The Agreements 
include transitional arrangements on MRPQ. Existing EU exit MRPQ secondary 
legislation provides for some, but not all, of the MRPQ commitments made in both of 
the Agreements. Certain provisions of the Agreements require additional 
implementation to operate as intended. In both agreements the UK Government is 
required to: 

a) provide lifelong protection of recognition decisions afforded under the MRPQ 
provisions of the Agreements; 

b) give effect to non-discrimination and equal treatment for EFTA professionals 
covered by the MRPQ provisions of the Agreements; 

c) ensure cooperation between regulators to facilitate completion of ongoing 
recognition applications covered by the Agreements.   

 
In the Swiss Citizens’ rights agreement, the UK Government is required to: 
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a) allow Swiss nationals who have obtained, or are in the process of obtaining, a 
professional qualification before exit, a further four-year period to apply for 
recognition under pre-exit rules; 

b) allow certain Swiss service providers to continue to be able to services on a 
temporary and occasional basis in the UK as prior to exit, under certain 
conditions. 

 
An explanation of why the change is considered necessary 
 
6. EU exit legislation previously approved by the Scottish Parliament to maintain 
functioning systems for recognition will come into force in the event of a no-deal exit. 
However, it does not include the new provisions mentioned above. The Recognition 
of Professional Qualifications (EFTA States) (Miscellaneous Amendments) (EU 
Exit) Regulations 2019 require to be made under the powers in section 8 of the 
European Union (Withdrawal) Act 2018 (“the Withdrawal Act”) in order to: 

a) ensure that the system for continued recognition of professional qualifications 
can function effectively in a no deal scenario; 

b) ensure the UK can meet its international obligations; and 
c) to provide legal clarity. 

 
If these provisions are not implemented in law, a small number of Swiss / EEA EFTA 
professionals may be unable to secure recognition of their professional qualifications, 
potentially placing the UK in breach of its international obligations. 
 
7. There will also be some minor amendments to both the BEIS and DHSC no-deal 
MRPQ Regulations to ensure that they function effectively. 
 
8. The European Commission has been undertaking a series of enforcement actions 
under the MRPQ Directive. The Commission correctly identified an error in the UK’s 
original transposition that requires a legislative correction. This SI provides a vehicle 
to amend the EU (Recognition of Professional Qualifications) Regulations 2015 (“the 
2015 MRPQ Regulations”) to address this deficiency and bring the UK’s transposition 
into line with the MRPQ Directive. This is a ‘business as usual’ amendment that 
impacts the current regulations. It is not intended to correct a deficiency in retained EU 
law in a no-deal scenario. 
 
Scottish Government categorisation of significance of proposals 
 
9. The Scottish Government considers this SI to be Category A – requiring the lowest 
level of scrutiny – on the basis that the proposed changes: 
are minor and technical in detail; 

a) ensure continuity of law; and 
b) largely maintain the current mutual recognition arrangements with the parties 

to these agreements. 
 
Impact on devolved areas 
 
10. While the legislation is UK-wide, it applies to all regulated professions and 
intersects devolved matters relating to the regulation of teachers, lawyers, social 
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workers, healthcare practitioners and others. The proposal will ensure that current 
recognition arrangements for these professions are maintained. 
 
Summary of stakeholder engagement/consultation 
 
11. There has been no formal consultation on this UKSI. The Scottish Government 
considers that this would be disproportionate and impractical within the timescales 
involved, and given that the proposed SI is necessary to make technical changes to 
legislation to ensure continuity of law in the event that the UK withdraws from the EU 
without a deal.  
 
A note of other impact assessments, (if available) 
 
12. As this UK SI seeks only to protect existing arrangements with parties to the 
aforementioned agreements, no further assessments are required. 
 
Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 
13. BEIS has consulted with the Scottish Government on the proposed SI. As both the 
implementation of the MRPQ Directive and the corresponding no-deal EU exit 
contingencies were originally taken forward by way of UK-wide SIs, it is appropriate 
that the current proposals are taken forward in the same way.  Concerns regarding the 
continued recognition of professional qualifications are common to professionals and 
employers in the public and private sectors across the UK. So, it is a pragmatic and 
consistent approach to continue to legislate in this area on a UK-wide basis. The 
proposals do not raise any new policy matters, but maintain for parties to these 
agreements mutual arrangements which are closer to the current system than are 
possible through the broader mitigating legislation outside Treaty rights.  
 
Intended laying date (if known) of instruments likely to arise 
 
14. The UK Government proposes that this SI will be laid under Made Affirmative 
procedure under the powers in the EU Withdrawal Act, prior to the current legal 
withdrawal date of 31 October. 
 
If the Scottish Parliament does not have 28 days to scrutinise Scottish Minister’s 
proposal to consent, why not? 
 
15. BEIS is the lead UK department for this SI and, while these provisions are not 
considered contentious, they have been delayed by disruption to the normal operation 
of the UK Parliament. The UK Government has requested a response to the request 
for consent by 18 October 2019 and a view from the committee as soon as possible 
would therefore be welcomed.  
 
Information about any time dependency associated with the proposal 
 
16. With the Scottish Parliament in recess from 12 – 27 October (inclusive) the final 
opportunity for the Committee to consider this notification prior to the requested 
response deadline of 18 October is the meeting on Tuesday 8 October 2019. 
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Are there any broader governance issues in relation to this proposal, and how 
will these be regulated and monitored post-withdrawal?  
 
17. The proposal aligns with the intent to retain a functional system of recognition in 
the event of EU withdrawal without an overarching reciprocal agreement in place, 
while removing advantages treatment underpinned by EU Treaty rights. Any future 
amendments in this matter which intersect with devolved competence would be 
subject to the further agreement of the Devolved Administrations under normal 
procedures. 
 
Any significant financial implications? 
 
16. None known. 
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